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Bobby: Can I 
take a few weeks 
off to help my 
mom recover 
from surgery?

M
Will (thinking): 
This could qualify 
for FMLA leave that 
I heard about in the 
managers’ training 
last month. 

MNGR

Will: Please 
put in a leave 
request.

M
Will: 
I will talk to 
HR about the 
next steps.

MNGR

WHEN AN EMPLOYEE NEEDS FMLA LEAVE

Effective communication is critical at all stages of the FMLA process and is a key component of 
successfully administering the FMLA. Keeping open lines of communication is especially important 
because employees do not have to specifically request FMLA leave in order to be entitled to it initially. 

An Employee’s Obligation to Provide Notice of the  

Need for Leave

Employees must provide notice of their need for FMLA leave. In general, an employer may require that 
employees comply with the employer’s usual and customary policies for requesting leave, unless unusual 
circumstances prevent the employee from doing so. The employer can take action under its internal 
rules and procedures if the employee fails to follow its usual and customary rules for requesting leave. 
Employers may not, however, discriminate against employees taking FMLA leave. An employer may also 
choose to waive the employee’s notice requirement or its own internal rules about leave requests.

Content of an Employee’s Notice
An employee’s notice of a need for FMLA leave may be oral or written. The first time the employee 
requests leave for a qualifying reason, he or she is not required to specifically mention the FMLA. 
However, the employee is required to provide enough information for the employer to know that the leave 
may be covered by the FMLA. For foreseeable leave, the employee must also indicate when and how 
much leave is needed. 

Once approved for a particular FMLA leave reason, if additional leave is needed for that same reason, 
the employee may be required to reference that reason or the FMLA. In all cases, the employer may ask 
additional questions to determine if the leave is FMLA-qualifying.

Timing of an Employee’s Notice - Leave that Is Foreseeable
Generally, an employee must give at least 30 days advance notice of the need to take FMLA leave when 
he or she knows about the need for the leave in advance and it is possible and practical to do so. For 
example, if an employee is scheduled for surgery in two months, the need for leave is foreseeable and the 
employee must provide at least 30 days advance notice. If an employee does not provide at least 30 days 
advance notice, and it was possible and practical to do so, the employer may delay the FMLA leave until 
30 days after the date that the employee provides the notice.
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If 30 days advance notice is not possible because the foreseeable situation has changed or the employee 
does not know exactly when leave will be required, the employee must provide notice of the need for leave 
as soon as possible and practical. 

In the case of FMLA leave for a qualifying exigency of a military family member, the employee must give 
notice of the need for such leave as soon as possible and practical, regardless of how far in advance the 
leave is needed. 

For planned medical treatment, the employee must consult with his or her employer and try to schedule 
the treatment at a time that minimizes the disruption to company operations. The employee should consult 
with the employer prior to scheduling the treatment in order to arrange a schedule that best suits the 
needs of both the employee and employer. Of course, any schedule of treatment is subject to the approval 
of the treating health care provider. 

Timing of an Employee’s Notice - Leave that Is Unforeseeable 
When the need for leave is unexpected, the employee must provide notice as soon as possible and 
practical. It should usually be reasonable for the employee to provide notice of leave that is unforeseeable 
within the time required by the employer’s usual and customary notice requirements. Whether the 
employee’s notice of unforeseeable leave is timely will depend upon the facts of the particular case. 

For example, if the employee’s child has a severe asthma attack and the employee takes 
the child to the emergency room, the employee is not required to leave the child to report 
the absence while the child is receiving emergency treatment. However, if the child’s 
asthma attack required only the use of an inhaler at home followed by a period of rest, 
the employee would be expected to call the employer promptly after ensuring the child 
has used the inhaler. 

DID YOU KNOW?

As soon as an employer has enough information that indicates an employee’s need for leave may 
be for an FMLA-qualifying reason, the employer should begin the FMLA leave process.
An employer’s management team and leave administrators play a vital role in ensuring FMLA 
compliance. Managers, assistant managers, supervisors and leave administrators must be able 
to recognize FMLA-qualifying reasons for leave and properly initiate the required notifications 
and eligibility checks. Providing FMLA training regularly helps to make sure those responsible for 
implementing the FMLA are up-to-date on the requirements of the law and the employer’s policy, 
procedures and practices. Keeping everyone informed, for example by using the FMLA power 
point found on the Wage and Hour Division’s FMLA webpage, can help an employer stay in 
compliance with the law.

Review sections 825.302 and 825.303 of the FMLA regulations for more information about 
employee notice requirements.

WHEN AN EMPLOYEE NEEDS FMLA LEAVE
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An Employer’s Obligation to Provide Employees with an 

Eligibility Notice 

After an employer has determined an employee’s FMLA eligibility status, the employer must:

• Provide an Eligibility Notice to the employee, either orally or in writing, informing the employee 
whether he or she is eligible for FMLA leave; 

 - If the employer determines that the employee is not eligible for FMLA leave, it must state at 
least one reason why the employee is not eligible. 

• Provide the Eligibility Notice to the employee within five business days of the initial request for leave 
or of learning that an employee’s leave may be for an FMLA-qualifying reason, unless there are 
extenuating circumstances; 

• Provide the Eligibility Notice the first time the employee takes leave for an FMLA-qualifying reason in 
the designated 12-month leave year, and

• If a significant portion of the employer’s workforce is not literate in English, provide the Eligibility 
Notice in a language in which employees are literate.

Employers are not required to provide a new Eligibility Notice for: 

• FMLA absences for the same qualifying reason during the same leave year, or 
• FMLA absences for a different qualifying reason where the employee’s eligibility status has not 

changed.

Employers can use the Wage and Hour Division prototype form WH-381, Notice of Eligibility and Rights 

and Responsibilities, which is available on the Department’s website at dol.gov/whd/fmla, or from  
the nearest Wage and Hour Division office, or may create their own version.

DID YOU KNOW?

An employer could be exposing itself to liability by failing to make a timely eligibility determination 
or failing to provide timely notice to its employees. Failure to timely notify employees of their 
eligibility status may constitute interference with, restraint, or denial of the exercise of an 
employee's FMLA rights.

Review section 825.300(b) of the FMLA regulations for more information about the Eligibility 
Notice. 

WHEN AN EMPLOYEE NEEDS FMLA LEAVE
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An Employer’s Obligation to Provide Employees with a Rights 

and Responsibilities Notice

Employers must provide a written Rights and Responsibilities Notice each time the employer provides an 
eligible employee the Eligibility Notice, within five business days of having notice of the employee’s need 
for leave. If the employee’s leave has already begun, the Rights and Responsibilities Notice should be 
mailed to the employee’s address of record. The Rights and Responsibilities Notice details the specific 
expectations and obligations of the employee relating to his or her FMLA leave.

Employers are expected to be responsive in answering questions from employees concerning their rights 
and responsibilities under the FMLA. If a significant portion of an employer’s workforce is not literate in 
English, the Rights and Responsibilities Notice must be provided in a language in which employees are 
literate.

Contents of the Rights and Responsibilities Notice
The Rights and Responsibilities Notice must be in writing and must include all of the following information, 
as appropriate:

• A statement of the period of leave that may be designated and counted against the employee’s 
FMLA leave entitlement,

• The 12-month period used to track FMLA leave usage,
• Whether the employee will be required to provide certification of the need for leave,
• The employee’s right to use paid leave, whether the employer will require the substitution of paid 

leave, any conditions related to the substitution, and the employee’s right to take unpaid FMLA leave 
if the employee does not meet the conditions for paid leave;

• The employee’s status as a “key employee” and potential restoration consequences, if applicable;
 - A “key employee” is a salaried FMLA-eligible employee who is among the highest paid 10% of 

all employees, both eligible and ineligible, within 75 miles of the worksite.
• The employee’s right to job restoration and maintenance of benefits,
• Whether the employee will be required to make premium payments to maintain health benefits and 

any arrangements for doing so, the consequences of failing to make payments on a timely basis, 
and the employee’s potential liability for premium payments made by the employer if the employee 
fails to return to work; and

• The consequences of failing to meet his or her obligations. 

If information provided in the Rights and Responsibilities Notice changes, the employer must inform the 
employee of the changes, in writing, within five business days of the first time subsequent to the changes 
that the employee gives notice of need for leave. 

WHEN AN EMPLOYEE NEEDS FMLA LEAVE
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For example, if the initial leave period was paid leave and the subsequent leave period 
would be unpaid leave, notice of new arrangements for making health insurance 
premium payments may be required. 

The Rights and Responsibilities Notice may be distributed electronically provided it meets all of the 
requirements stated above. Employers can use the Wage and Hour Division prototype form WH-381, 
Notice of Eligibility and Rights and Responsibilities, which is available on the Department’s website at 
dol.gov/whd/fmla, or from the nearest Wage and Hour Division office, or may create their own version 
of the notice containing the same basic information.

DID YOU KNOW?

If the employer opts to provide the Eligibility Notice in writing, it may be combined and provided to 
the employee at the same time that the employer provides the Rights and Responsibilities Notice. 

Review section 825.300(c) of the FMLA regulations for more information about the Rights and 
Responsibilities Notice. 

WHEN AN EMPLOYEE NEEDS FMLA LEAVE
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An employee who meets the FMLA eligibility requirements may take leave for certain FMLA-qualifying 
reasons. 

Circumstances that Qualify for FMLA Leave

Eligible employees may take up to 12 workweeks of FMLA leave in a 12-month period for the following 
qualifying reasons:

• The birth of a child and to bond with the newborn child within one year of birth, 
• The placement with the employee of a child for adoption or foster care and to bond with the newly-

placed child within one year of placement, 
• A serious health condition that makes the employee unable to perform the functions of his or her 

job, including incapacity due to pregnancy and for prenatal medical care,
• To care for the employee’s spouse, son, daughter, or parent who has a serious health condition, 

including incapacity due to pregnancy and for prenatal medical care;
• Any qualifying exigency arising out of the fact that the employee’s spouse, son, daughter, or parent 

is a military member on covered active duty or call to covered active duty status.

In addition, eligible employees may take up to 26 workweeks of leave in a single 12-month period to care 
for a covered servicemember with a serious injury or illness if the employee is the spouse, son, daughter, 
parent, or next of kin of the servicemember (referred to as military caregiver leave). An eligible employee 
is limited to a combined total of 26 workweeks of leave for any FMLA-qualifying reasons during the single 
12-month period. 

DID YOU KNOW?

The right to take FMLA leave applies equally to male and female employees. Fathers are equally 
entitled to take up to 12 workweeks of FMLA leave for the birth or placement for adoption or foster 
care of a child and to bond with the child within 12-months from the date of birth or placement. 

Review section 825.112 of the FMLA regulations for more information about qualifying reasons 
for FMLA leave.

DID YOU KNOW?

Eligible employees may take FMLA leave before the actual placement or adoption of a child if 
an absence from work is required for the placement for adoption or foster care. For example, the 
employee may be required to attend counseling sessions, appear in court, consult with his or her 
attorney or the doctor(s) representing the birth parent, submit to a physical examination, or travel 
to another country to complete an adoption. 

Review section 825.121 of the FMLA regulations for more information about FMLA leave for 
adoption or foster care.

QUALIFYING REASONS FOR LEAVE
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Immediate Family Members

Employees can take FMLA leave due to a serious health condition of the following immediate family members:

• Spouse
• Parent
• Son or Daughter

Spouse

Spouse means a husband or wife as defined or recognized in the state where the individual was married, 
including in a common law marriage or same-sex marriage. Spouse also includes a husband or wife in a 
marriage that was validly entered into outside of the United States, if the marriage could have been entered  
into in at least one state.

Parent

Parent means a biological, adoptive, step or foster father or mother, or any other individual who stood in loco 
parentis to the employee when the employee was a child. This term does not include “parents-in-law.” 
 
Son or daughter

Son or daughter means a biological, adopted, or foster child, a stepchild, a legal ward, or a child of a person 
standing in loco parentis, who is under 18 years of age or who is 18 years of age or older and incapable of 
self-care because of a mental or physical disability at the time that FMLA leave is to commence. The onset of a 
disability may occur at any age for purposes of the definition of an adult “son or daughter” under the FMLA.

DID YOU KNOW?

In order for a parent to take FMLA leave for a child who is 18 or over, the son or daughter must:

• Have a disability as defined by the Americans with Disabilities Act (ADA)  
at the time the leave is to commence, 

• Be incapable of self-care because of the disability, 
• Have a serious health condition, and
• Need care because of the serious health condition.

Review section 825.122 of the FMLA regulations for more information about the definition of family 
members for purposes of FMLA leave and Administrator’s Interpretation No. 2013-1 for  
more information about an adult son or daughter incapable of self-care because of a mental  
or physical disability.

Note: The definition of son or daughter for purposes of FMLA military family leave is different. Information 
on FMLA military family leave (qualifying exigency leave and military caregiver leave) can be found in 
chapter 5. 

QUALIFYING REASONS FOR LEAVE
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In Loco Parentis

An individual stands in loco parentis to a child if he or she has day-to-day responsibilities to care for or 
financially support the child. The person standing in loco parentis is not required to have a biological or 
legal relationship with the child. Although no legal or biological relationship is necessary, grandparents 
or other relatives, such as siblings, may stand in loco parentis to a child under the FMLA where all other 
requirements are met. The in loco parentis relationship exists when an individual intends to take on 
the role of a parent. Similarly, an individual may have stood in loco parentis to an employee when the 
employee was a child even if the individual has no legal or biological relationship to the employee.

Review Administrator’s Interpretation No. 2010-3 for more information about in loco parentis.

Documenting the Family Relationship

An employer may, but is not required to, request that an employee provide reasonable documentation of 
the qualifying family relationship. An employee may satisfy this requirement by providing either a simple 
statement asserting that the requisite family relationship exists, or other documentation such as a child’s 
birth certificate or a court document. It is the employee’s choice whether to provide a simple statement 
or other documentation. Employers may not use a request for confirmation of a family relationship in a 
manner that interferes with an employee’s exercise or attempt to exercise his or her FMLA rights. 

Serious Health Condition

A serious health condition is an illness, injury, impairment, or physical or mental condition that involves 
inpatient care or continuing treatment by a health care provider. The FMLA does not apply to routine 
medical examinations, such as a physical, or to common medical conditions, such as an upset stomach, 
unless complications develop. 

For all conditions “incapacity” means inability to work, including being unable to perform any one of the 
essential functions of the employee’s position, or inability to attend school, or perform other regular daily 
activities due to the serious health condition, treatment of the serious health condition, or recovery from 
the serious health condition. The term “treatment” includes but is not limited to examinations to determine 
if a serious health condition exists and evaluations of the condition. 

The chart below describes the different types of conditions that are serious health conditions under the 
FMLA. Serious health conditions may include conditions that involve an inpatient hospital stay or ones that 
include one or more visits to a health care provider and ongoing treatment. Chronic conditions and long-
term or permanent periods of incapacity may also meet the requirements. Certain conditions requiring 
multiple treatments may also be FMLA-qualifying. See the chart on the next page for more information.

QUALIFYING REASONS FOR LEAVE
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Inpatient Care

• An overnight stay in a hospital, hospice, or residential medical care facility.

• Includes any period of incapacity or any subsequent treatment in connection with the overnight stay.

Continuing Treatment by a Health Care Provider 
(any one or more of the following)

Incapacity Plus Treatment

A period of incapacity of more than three consecutive, full calendar days, and any subsequent treatment or period 
of incapacity relating to the same condition, that also involves:

- Two or more in-person visits to a health care provider for treatment within 30 days of the first day of incapacity 
unless extenuating circumstances exist. The first visit must be within seven days of the first day of incapacity; or,

- At least one in-person visit to a health care provider for treatment within seven days of the first day of incapacity, 
which results in a regimen of continuing treatment under the supervision of the health care provider. For example, 
the health provider might prescribe a course of prescription medication or therapy requiring special equipment.

Pregnancy

Any period of incapacity due to pregnancy or for prenatal care.

Chronic Conditions

Any period of incapacity due to or treatment for a chronic serious health condition, such as diabetes, asthma, 
migraine headaches. A chronic serious health condition is one which requires visits to a health care provider (or 
nurse supervised by the provider) at least twice a year and recurs over an extended period of time. A chronic 
condition may cause episodic rather than a continuing period of incapacity.

Permanent or Long-term Conditions

A period of incapacity which is permanent or long-term due to a condition for which treatment may not be 
effective, but which requires the continuing supervision of a health care provider, such as Alzheimer’s disease or 
the terminal stages of cancer.

Conditions Requiring Multiple Treatments

• Restorative surgery after an accident or other injury; or, 

• A condition that would likely result in a period of incapacity of more than three consecutive, full calendar 
days if the employee or employee’s family member did not receive the treatment.

QUALIFYING REASONS FOR LEAVE
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